Feeling unfulfilled without his work, Austin
Cooper jumped at an offer to be lead counsel
in the 1996 Guy Paul Morin inquiry. ‘I've
never regretted it because | love
what | do. Retirement’s
not for me — and I'll
never try it again.’
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Lives are getting longer and healthier, and retirement isn't the
automatic rite of passage it used to be. Many lawyers are deciding
to keep working well into the ‘senior" years. Some in big firms are
even demanding the right to do so. We look at those who are still
at it after 65, what makes it work, and how to know when it time
topack itin. By Mark Carcwell

long career arc has something special about it. When

eminent criminal lawyer Austin Cooper first hung out

his shingle in downtown Toronto in 1953, the Ontario

capital had no subway, no suburban highways, and a

population in which 73 percent of people claimed
British ancestry. In the 52 years since then, his legal career has kept
pace with — and, in some ways, chronicled — the city’s meteoric,
sometimes tumultuous rise to international metropolis and North
America’s fifth-biggest burg.

In the 1970s, for example, Cooper helped rock star Keith
Richards avoid jail for heroin possession, landing the city a head-
line-making benefit concert by the Rolling Stones in the process.
A decade later, he defended nurse Susan Nelles, who was accused
of murdering 24 patients at Toronto’s Hospital for Sick Children.
More recently, he successfully defended lawyer Ken Murray
against a charge that he obstructed justice by keeping mum about
videotapes he retrieved from the home of serial killer Paul
Bernardo.

And Cooper’s still going strong. Now in his 76th year, he begins
almost every weekday with a brisk walk from his lakeshore home
to his office in a nine-lawyer firm in the heart of downtown Toronto.
On mornings when he’s due in court, he makes it in by nine; other-
wise, he comes through the doors around 11. Another variable is the
weather. “I take the bus on rainy days,” said Cooper. “Rain takes
the crease out of my pants.”

In addition to regular exercise and “a chance,” he said, “to see
the seasons change,” Cooper’s morning constitutional allows him
time to mull things over. Mostly, he thinks about his cases, like an

alleged tax evasion and fraud case that’s been in preliminary hear-
ings for the past three years and counting, but also favourite pas-
times like sailing, adding to his considerable art collection or week-
ends at the cottage.

One thing he never thinks about — at least, not any more — is
retirement. A decade ago, he tried to ease into it by taking Fridays
off. “I thought I’d be like a normal person who enjoys the benefits
of all they’ve worked for,” Cooper explained. A music lover, he
spent his day-off mornings taking courses on the subject.
Afternoons were spent running errands: a frustrating chore, he
quickly discovered, in big-city Toronto traffic.

The experiment lasted less than a year. Feeling unfulfilled,
Cooper jumped at an offer to be lead counsel in the Guy Paul
Morin inquiry in 1996. “There went my Fridays,” he said, laugh-
ing. “Seriously though, I’'ve never regretted it because I love what
I do. Retirement’s not for me — and I'll never try it again.”

commodity in Canada. According to statistics from the

Toronto-based Lawyers’ Professional Indemnity Co.
(LawPro), only 3 percent of lawyers have been practising for more
than 40 years, and only 1 percent for more than 50. Those num-
bers are expected to increase substantially over the next decade,
however, for a bunch of reasons that range from personal prefer-
ence to economic need.

Among those who keep going by choice, one striking quality
stands out — their sheer vitality. Far from shuffling off into the
sunset, they appear to be not only thoroughly engaged by their
work, but also consummately good at it. And after 50 or so years of
practice, why shouldn’t they be? According to Michael Smith, the
acting chair of the sociology department at McGill University and
an expert in employment and labour markets, the majority of
Canadians who work beyond age 65 tend to be business owners,
managers and professionals — people with the power to make
their own decisions about whether they stay or go.

But while money may be a concern to some, Smith believes
most decide to keep working for “attractive reasons,” like discre-
tion over the hours they have to work, the nature of the tasks they
perform, the people they work with and the joy and satisfaction
they get from doing what they do. “Some professionals work hard
all their lives and don’t have the time or the interest to elaborate a
life outside of their work. Their work is really their recreation —

P ractising lawyers of Austin Cooper’s vintage are still a rare
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it's what they like doing and what they want to do,” he said.
“They’re making a choice. And it’s a perfectly reasonable one if
they’re able to keep working and want to keep working.”

Of course, others are equally, if not more, motivated by money.
A poll conducted by the Quebec Bar in 2003 found that three out
of every four lawyers in la belle province over age 50 (a group that
represents 27 percent of Quebec’s 20,000 lawyers) “link their deci-
sion to retire with their financial capacity.” The poll’s results, which
are likely an accurate snapshot of the situation across the country,
don’t surprise Ward Bower. A principal of Pennsylvania-based
Altman Weil, Inc. and a management consultant to major law firms
across Canada, the United States and Europe, he believes lawyers
are notoriously poor planners when it comes to their own retire-
ment. “Lawyers are extremely intelligent, but many couldn’t man-
age an office or a business as poorly as they do their personal
finances,” said Bower. Problems arise, added Bower, when the
gravy train comes into view. “You don’t wake up at age 65 and say,
‘I’'m not going to the office today, I’'m going to live off my invest-
ments.... Oops! | don’t have any invest-

Leacock’s famous line), Irvine said he tries to keep abreast of
changes in the areas of law that concern him most, and to stay in
touch with people and events in his community. He continues to
be an active member of the Rotary Club, for example, and regular-
ly attends law society-sponsored functions so that he can get to
know the many young lawyers who have moved to the Cobourg
area in recent years.

While lauding the utility of “the new mechanical stuff in the
office” — namely computers, faxes, cell phones and (the innova-
tion he says has been the greatest time-saver) photocopiers —
Irvine admits that he’s failed to keep pace with modern technolo-
gy. “l don’t need to, really,” he explained. “I do things the old-fash-
ioned way — | take notes and dictate. If there’s an urgent need to
use the computer, my son does it.”

In what might come as a shock to younger, technologically
savvy lawyers, the French-speaking Irvine’s old-fangled ways are
not a drag on business — au contraire. In addition to the many eld-
erly friends and locals who have been coming to him for their legal
needs over the past seven decades, he

ments!” You've got to plan ahead,” he
said. “Unfortunately, many lawyers don’t,
so they have to keep working.”

In addition to a need for money,
Adrian Hill, a one-time senior litigation
lawyer with Page Hill in Toronto who
now runs the Canadian Bar Association’s
Legal Profession Assistance Conference,
which, among other things, educates and
counsels lawyers on retirement, believes
there are two other reasons why many
senior lawyers remain in the workforce:
they may have few outside interests, or
fear a loss of identity if they retire.
“Sometimes,” said Hill, who left his prac-
tice two years ago at age 53, “all three fac-
tors come into play.”

continue practising into later life

would be hard-pressed to find a
better role model than James Irvine. He
was born in 1913 in the Yukon, but raised
in British Columbia by an aunt who
returned from a field hospital on the
Somme to raise him after his mother died
when he was only three. Irvine, a veteran
of World War 11, later settled down in the

Q ny senior lawyer who wants or must

‘The law has been pretty much my life. |
also love the contact | have with peoplein
the office. Helping them and working with
them s very satisfying. —Tom Gauley

said he also now attends to the legal
affairs (mostly wills and real-estate deals)
of many of their children and grandchil-
dren. “It surprises me sometimes,” he
said of the still-frequent advent of new
clients. “I think that many people still
like someone older to turn to, someone
they’ve known and trusted for a long
time. And it gives me great satisfaction to
still be able to help them.”

Saskatoon lawyer David (Tom)

Gauley. Raised by homesteading
parents (who lived into their 80s) on a
farm near the Alberta border and saved
from military service by a leaky heart
valve, Gauley studied law at the
University of Saskatchewan in Regina
before articling in Saskatoon, where he
arrived just weeks before Allied forces
stormed the beaches of Normandy on D-
Day. “Those were interesting times in
the city’s legal history,” Gauley recalled
recently over the phone from his down-
town office. “Young lawyers like me were
mostly from the West, but most of the
old-timers were from the Maritimes.

L ongevity has its advantages. Just ask

small Ontario town of Cobourg, an hour’s
drive east of Toronto, where he articled before being called to the
bar in 1949 at age 36.

A general practitioner in a rural area who says he’s done “just
about everything a lawyer can do” during the past 56 years, Irvine
continues to work full time in the two-person law practice he runs
jointly with his son, Richard. “I’ve never really thought about
retirement,” said the soft-spoken Irvine, a lifelong amateur athlete
who still plays golf, rides his bike to the office in Cobourg and, on
Wednesdays, drives his car to work in his firm’s satellite office in
the nearby village of Millbrook. *“In small towns, work goes with
life,” he said. “I don’t make very much money — I never did real-
ly. I really just enjoy what | do very much, and | want to keep doing
things that keep my mind going. | don’t want to drift off.”

In addition to being blessed with enduring mental and physical
health (“I’'m a great believer in luck,” he said, stealing Stephen
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They were living vestiges of the first big
wave of settlement out here.”

Beginning as the junior partner in a three-lawyer firm that
included his articling mentor, Vimy Ridge veteran Walter B.
Francis, and Mervin Woods, a WWII frigate captain and a future
judge on Saskatchewan’s Court of Appeal, Gauley spent the next
50 years forging an enviable reputation as one of the best civil liti-
gation lawyers in Western Canada. A frequent visitor to Ottawa,
where he has pleaded many cases before the Supreme Court (the
most recent one in 1988), he also represented the Saskatchewan
bar there on a blue-chip legal committee that studied the legal
implications of proposed changes to Canada’s constitution in 1978.
“Those, too, were interesting times,” Gauley, who returned to
Ottawa in 2003 to be presented with the Order of Canada, said of
his work with fellow committee members Yves Fortier, Joe Ghiz
and Clyde Wells, among others.



Associated during the past seven decades with a string of well-
known lawyers, including Gordon Blair, a retired Court of Appeal
judge in Ontario, Gauley created his own 15-lawyer firm, Gauley
& Co., in the mid-"80s. Three years ago, he merged with one of
Saskatchewan’s oldest firms, McDougall Ready, creating the
province’s biggest homegrown office — McDougall Gauley — in
the process. “I’m a survivor. It’s one of the advantages of being
around so long,” said Gauley, who will be honoured in 2005 for 60
years of practice in Saskatchewan. “The sad part is that your
friends die off.”

Gauley doesn’t plan to end his law career any time soon.
Outside of a couple of rounds of golf a week during the summer
months, and the odd weekend at his family’s cottage in Prince
Albert National Park, he takes no vacations and is in the office
every day from eight until five. While he admits to slowing down
in recent years (“I find I don’t have the energy | used to have
when | could be in court every day for amonth or more,” he said),
he still does litigation and “a lot” of estate work. “I’'m always
working on one or two big cases,” said Gauley.

Asked why he doesn’t slow down, let alone retire, Gauley
responded: “The law has been pretty much my life. I also love
the contact | have with people in the office. Helping them and
working with them is very satisfying.” He also gives credit to the
40-plus articling students he’s had over the course of his career.
“They keep me young,” Gauley said. “They are interesting and
good at research and are up-to-date on changes in the law and
new technology. I've learned a lot from them.”

Gauley said, too, that he has three rules to determine how
long he keeps working: that he continues to enjoy what he’s
doing; that he remains in good physical health; and that he keeps

his marbles. “My elevator has to keep running to the top floor,”
he quipped. “So far so good. When it comes to longevity, it’s best
to choose your parents wisely.”

still practises full-time, with his son Daniel, in a Victoria

suburb. Maclsaac, who has a wry sense of humour, men-
tioned that he would have to end his interview with Canadian
Lawyer a little early, as he had an appointment — to pick up his
mother. Mary Maclsaac, a longtime political activist who
received an honourary doctorate for helping Tommy Douglas
bring about medicare, is this country’s second-oldest woman at
111. “She’s in tremendous shape for a woman her age,”

West Coast lawyer Ron Maclsaac did just that. At 79, he
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‘The next time | quit it will be
because of the Grim Reaper,
or if 'm unable to. My son
will tell me when it's time

Maclsaac said. His father, also a lawyer, made it to age 91.

Maclsaac made a name for himself in the 1950s by crusading —
successfully — for the reinstatement of civil jury trials in injury
claims in Canada, and the use of contingency fees for such claims
in British Columbia. “People were being awarded trifling
amounts by judges,” he said. “It gave me a great deal of satisfac-
tion when jury trials came in and awards started going up.”

A sporting enthusiast, law-book reviewer and legal columnist

formetogo.
—Ron Maclsaac

who ranks his profession as his second passion — right behind

travel — Maclsaac never saw himself working late in life. In fact,

he tried retiring three times. The first time was way back in 1979,

when he abruptly picked up and moved to Salt Spring Island,

part of the Gulf Islands chain. “I thought I'd just do sports and
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leisure activities,” said Maclsaac. “But the community | was in

was just too small. 1 couldn’t stand the
inactivity. | got bored, so I returned to the
mainland after a year or so and went back
to work.”

A decade later, at age 65, Maclsaac
moved to New Zealand and bought a
house. But after a year of skiing, hiking
and horseback riding, he moved back to
Vancouver to be near his family. Eight
years ago, he again tried retirement — this
time in Hawaii. But he soon returned
home again — only this time to go into
practice with Daniel, who was about to
leave McCarthy Tétrault LLP. “I love
working with my son,” said Maclsaac, who
does mostly pro bono work and continues
to write book reviews, do charitable work,
and carry out research on cost-saving legal
mechanisms like alternative dispute reso-
lution. “The next time | quit it will be
because of the Grim Reaper, or if I'm
unable to.” Asked how he’d know if or
when he is no longer able to function well
enough to keep working, Maclsaac
answered: “My son will tell me when it’s
time for me to go.”

have to keep working have the

good fortune to practise with kin or
partners they can rely on to tell them
when it’s time to call it a career. According
to William Dufort, director of the Quebec
Bar’s professional inspection committee
that conducted the 2003 survey, “many
senior lawyers are already practising in iso-
lation whose competency is suspect and
deteriorating at the same speed at which
this profession is moving forward.”

The expected advent of a sharp
increase in the number of senior lawyers
over the coming decade — when baby
boomers, the most debt-ridden, longest-
living generation in human history, begin
to enter their 70s — has many officials in
the legal community worried. According
to LawPro, lawyers with 40-plus years are

N ot all senior lawyers who want to or
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cmeeree e | the subject of the fewest complaints of
negligence or competency. But Adrian
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Hill expects that to change. “You don’t
have to know much about medicine to
know there are diminishing returns on
brain power as people get older,” he said.
“It’s a ticking time bomb.”

To address the issue, law societies in
several provinces, as well as the
Canadian Bar Association, are taking pre-
ventative measures. They are either
studying or have elaborated educational
and/or counselling services, for example,
to help lawyers — young and old —
properly prepare for the day their careers
end. At a time when public and political
support is growing for the abolition of
mandatory retirement at age 65 — a legal
form of discrimination that made good
social sense when lawyers of Austin
Cooper’s generation began practising —
some retirement experts encourage big
and medium-sized firms to swim against
the current and put mandatory retire-
ment policies in place that will push
rather than pull senior partners through
the office doors.

Because the vast majority of Canadian lawyers work in firms
with four lawyers or fewer, and because an increasing number
will be forced (or will at least attempt) to keep working beyond
their best-before date expires, a variety of regulatory mecha-
nisms, such as a profession-run screening process similar to the

F

-

‘These days, I'm pro bono all over. | just
hope that | can keep doing this for years
to come.’— Claire L' Heureux-Dubé

ones seniors must go through to renew
their drivers’ licence, are also being
quietly discussed. “These are very
complex and difficult issues,” said
Dufort, “but we’re going to have to face
them soon.”

The director of the Centre for
Industrial Relations at the University of
Toronto gives some indication of just
how difficult — on both a personal and a
professional level — the looming retire-
ment challenge will be. “Forcing some-
one who is still active and productive to
retire is insulting and degrading,” said
Frank Reid. “Some people love their
work and are dedicated to their profes-
sion. It’s their identity, their passion. So
what if they don’t have a hobby?
They’'ve probably had the best
moments of their lives in their office. If
they still have the will and the capacity
and the stamina to keep going, why try
to convince them or force them to stop?”
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the fruits of her life’s labour since stepping down from the
Supreme Court in 2002 after turning 75, the court’s manda-
tory retirement age. But the former justice — the first Quebec
women to sit on the Supreme Court and, before that, the first
female to sit on the Quebec Court of Appeal — has been too busy

C laire L’'Heureux-Dubé could be easily sitting back to enjoy
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We all lead busy lives and find it difficult to juggle all of
the demands of our practice. | have found that Canadian

Lawyer not only keeps me abreast of recent legal devel-

opments that affect my practice, but it provides numerous
articles that help me manage my practice and become a
more efficient and effective lawyer. In addition,
Canadian Lawyer keeps me updated on developments
in the legal community at large and in touch with issues
that affect all lawyers. | would recommend reading
Canadian Lawyer, as the time spent doing so will pro-
vide significant value for you and your practice.
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giving back to her hometown. “I'm very
grateful for everything I've received,”
L'Heureux-Dubé said over the phone
recently from Florida, where she was tak-
ing a week-long reprieve from Quebec
City’s icy alir.

In addition to returning to her old law
firm in the Quebec capital, where she
works whenever she’s needed, she is the
volunteer resident judge of Laval
University and the city’s first-ever
ombudsman, another volunteer position.
Her most intriguing post-bench role to
date, however, is president of the Maison
de justice, or House of Justice. Founded in
early 2003 as a government-funded pilot
project and partnership between the
provincial justice department and the
city’s mayoral office, the service provides
free legal advice and services from volun-
teer lawyers and retired judges to the
city’s poorest residents. “It’s a tremen-
dous initiative that is helping people in
need,” L’Heureux-Dubé said of the serv-
ice, which has so far handled 6,000 cases.

It’s the Biggest Investment of your Client’s Life “I've often heard people say that the judi-
cial system is the exclusive domain of
judges and lawyers. This service, | think,
opens the system up to the public and
helps people to better understand their
rights and obligations under the law,
regardless of their economic status. It gets

g 2 back to the basics of justice — the public
EXpCTIGYICCd, Kn OW]edgeab] ) Commltted interest versus profit making. These days,
I’m pro bono all over. 1 just hope that I can

keep doing this for years to come.”

failed, Austin Cooper called a meet-
ing with his three partners, Mark
Sandler, Peter West and Andrea Tuck-
Jackson, all of them former articling stu-
dents of his. “I said to them, ‘Guys, when
you think it’s time for me to go, | want all
three of you to come into my office and
tell me. Not one or two of you, but all
three. The day that happens, I'll go.””
Cooper said that, at that point, he
would be quite happy to ride off quietly
from the office to enjoy the sunset of his
life. Secretly, however, he hopes he never
lives to see that day. Instead, he would
much prefer what he calls “my semi-face-
tious fantasy” about how and where his
) eminent legal career will end. “I'm walk-
N ing quickly along Richmond or Bay
C IMB L ]I " I C C PH Street, running a little late for court, with
my old leather attaché case in my hand,

: : and | just fall over,” he said. “That’s how
Canadian Institute of Mortgage Brokers and Lenders I'd like to be found — God willing.” &

S oon after his Fridays-off experiment

www.cimbl.ca Mark Cardwell is a Quebec-based freelance

journalist and author.
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